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No. 10534 
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EMILY A. MOODY et aL 

y. 

JO. V. MORGAN 


Appeal from the United States District Court for the 
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JURISDICTIONAL STATEMENT 

These are appeals from orders of the United States Dis¬ 
trict Court for the District of Columbia, dated October 28, 
1949, and February 3, 1950. 

The case originated in the court below in proceedings in 
February and April 1936, to procure authority to sell real 
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estate subject to a trust, for the appointment of a guardian, 
for infant parties, and for the appointment of a trustee. On 
April 27, 1936, appellee was appointed trustee to hold the 
proceeds of the sale, which by the trust instrument he was 
directed to pay over to the two daughters of Eula J. Neilson 
upon her death. Mrs. Neilson died on January 29, 1949. 
(App. 9) The trustee then decided not to pay the money 
to the daughters. Instead, he asked the court below for 
authority to deliver it to the estate of Mrs. Neilson. All of 
the parties in interest asked the court to require payment 
as directed in the trust instrument. (App. 3) The court 
refused their request and by the order of October 28, 1949, 
approved the decision of the trustee. (App. 12) They ap¬ 
pealed, and the trustee then requested the court to author¬ 
ize him to oppose the appeal and to charge the appeal ex¬ 
penses to the fund held by him. The appellants opposed 
that request, but it was granted in the order of February 3, 
1950. (App. 14) 

Jurisdiction of the District Court was based on Title 11, 
section 301, of the District of Columbia Code, 1940. Juris¬ 
diction of this Court is based on Title 28, United States 
Code, section 1291. 

STATEMENT OF THE CASE 

The appellee is a trustee of a sum of money, which by a 
trust instrument he was directed to pay over to the two 
daughters of Eula J. Neilson upon her death. Mrs. Neilson 
died on January 29, 1949. The trustee decided to disre¬ 
gard the trust instrument and to pay the fund to the estate 
of Mrs. Neilson, and he asked the court below for authority 
to do so. The executor of that estate and all of the other 
parties having any possible interest appeared and re¬ 
quested that payment be made pursuant to the trust instru¬ 
ment. 

Those parties are the appellants: Edward H. Alsop, the 
creator of the trust; E. Harris Drew, the executor of the 
estate of Mrs. Neilson; and Emily A. Moody and Eleanor 
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Jackson Alsop Paterno, the two daughters. No other per¬ 
son has any claim against the trnst or against any of the 
parties and no person appeared to make a claim, as a 
creditor or otherwise. The litigation about distribution 
was entirely between the appellants on one side and the 
trustee on the other. 

The court below refused the request of appellants, and 
authorized the trustee to make distribution to the estate of 
Mrs. Neilson. It also authorized the trustee to oppose the 
appellants in this court, and to charge the expenses of the 
opposition against the trust fund. 

Edward H. Alsop, made a deed on December 29, 1924, 
conveying real estate located in the District of Columbia to 
Eula J. Alsop, for her life, subject to trusts, as follows: 
she to have the right to sell the property, in which event the 
proceeds should be paid over to a trustee designated by her 
from among trust companies in the District of Columbia; 
that trustee to hold and invest the proceeds and the net 
income, to pay it in installments to Mrs. Alsop during her 
Ife, and at her death to pay it to her daughters, Eleanor 
and Emily Alsop, or to their issue in the event of death. 
(App. 5-8) Eula J. Alsop later remarried and her name 
was changed to Neilson. 

Appellants rely upon the statement of the trust instru¬ 
ment, that upon the death of Mrs. Alsop the fund shall 
be paid to the daughters, and the question here is whether 
that direction should be enforced. The express statement 
of the trust instrument is that the trustee (the appellee) is 
“bound and empowered hereby to hold such corpus and 
invest and re-invest the same and the net income therefrom 
to pay over in monthly or other convenient installments 
unto said Eula J. Alsop for and during the term of her 
natural life and at her death said trust thereupon ceasing, 
to pay over the corpus and accumulated income, if any, to 
her said daughters, Eleanor Alsop and Emily Alsop in 
equal shares, the issue of either of them who may have died 
theretofore leaving issue to take the share of her deceased 





4 


mother equally ...”. (App. 6-7) There is no ambiguity or 
uncertainty in the trust instrument on this point. That it 
was clearly and unmistakably intended that the fund should 
be paid to the daughters upon the death of their mother, 
and that the appellee-trustee accepted the trust, under¬ 
standing and promising to obey that direction, is not dis¬ 
puted by the appellee-trustee. 

The real estate was sold in 1936. No trust company 
would accept appointment as trustee to hold the proceeds; 
the court below appointed the appellee as trustee on 
April 27,1936, and the proceeds of the sale of the property 
were turned over to him. 

Later in 1936, at the request of Mrs. Neilson, the trustee 
used this money to acquire title to real estate located at 
Boca Raton, Florida. Title was held by appellee subject to 
the trust, but with the consent of all parties the property 
was used by Mrs. Neilson as a home. 

On June 17,1943, the trustee conveyed his title in this real 
property to Mrs. Neilson, and received from her as consid¬ 
eration, a single premium payment policy of life insurance 
on her life, equal in amount to the trust estate. (App. 8-9) 
That appellee received the policy as consideration and in 
exchange for the real estate which had been the corpus of 
the trust, and that he thereafter held the policy as the cor¬ 
pus of the trust, merely changed in form, is not disputed by 
him. In his petition for instructions, he characterizes the 
policy as the “consideration” for his deed, and states that 
the policy was then and thereafter “held by him as the only 
asset in the said trust estate.” (App. 9) 

Upon the death of Mrs. Neilson in January 1949, the 
trustee collected on this policy, but has refused to pay the 
money over to the daughters, as directed by the trust in¬ 
strument. Again, the appellee-trustee made no claim that 
the money collected was not the trust estate. In his peti¬ 
tion for instructions he asserts that it is the trust estate, 
i.e., “Your trustee holds the assets herein under the terms 
of the trust set out in a certain deed from Edward H. 
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Alsop to the plaintiff herein dated December 29, 1924”. 
(App. 9-10) The money collected is the fund which the 
court below has authorized him to pay to the estate of Mrs. 
Neilson instead of to her daughters as required by the trust 
instrument. 

If the money belongs to the estate of Mrs. Neilson, it is 
subject to administration and to the payment of creditors 
located in the District of Columbia. As stated above, no 
creditor has appeared and none is known, with one pos¬ 
sible exception. On September 20,1943, Mrs. Neilson owed 
$1,617.27 to a firm of lawyers in the District of Columbia, 
of which, during part of the time when the debt was in¬ 
curred, the trustee-appellee was a member. (Tr. 48, 49) x 
During the latter part of the time he was not in the firm, 
but the firm has also been and now is counsel for him in 
this case, in the court below and in this court. (Tr. 86, 88, 
94) The claim was for services to Mrs. Neilson individu¬ 
ally and not in respect of the trust. 

The deposition of the trustee was taken, for the purpose 
of discovering the connection between his position that the 
fund belonged to Mrs. Neilson and the claim of his 
counsel against Mrs. Neilson *s estate. The trustee 
testified that his former partners and present counsel 
promptly after the death of Mrs. Neilson notified him 
of their claim against her. He then promptly informed 
the executor of her estate that he had been notified 
of the claim, and stated that he was determined to make 
no payment of the trust fund until that claim was taken 
care of. He suggested to the executor that “maybe some¬ 
thing can be worked out” with his former partners, and 
offered to adjust the matter with them. The trustee and 
the law firm stated to the executor that there should be 
ancillary administration in the District of Columbia on 
Mrs. Neilson’s estate, to receive the money which he had 
received on the insurance policy. (Tr. 79-81) 


1 Transcript in No. 10567. 
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The trustee has testified that he and his former part¬ 
ners had many discussions and conferences about the claim 
against Mrs. Neilson. (Tr. 89) The opinion that the trust 
fund should be turned over to the estate of Mrs. Neilson 
seems to have originated in these conferences. The trustee 
testified that he and his counsel “are both of the opinion 
—and I know I have always been of the opinion, and I am 
sure he has, too—that the property belonged to the estate 
of Eula J. Neilson.” (Tr. 99) He testified further that 
he would have refused to make payment except to an ancil¬ 
lary administrator in the District of Columbia. (Tr. 77, 79, 
89, 90) 

The view that the trust fund belonged to the estate of 
Mrs. Neilson coincided with the personal private interest 
of the trustee’s counsel. The refusal to deliver the fund 
until their claim was paid, was coercive upon the appellants 
in favor of counsel for the trustee. The ancillary adminis¬ 
tration of the fund as an asset of the estate of Mrs. Neilson 
would have provided a fund for payment and would have 
facilitated collection of that claim. 

On June 21, 1949, the trustee filed a petition asking the 
court to determine the persons entitled to receive the trust 
fund held by him, and stating that he was of opinion that 
the estate of Mrs. Neilson was entitled to distribution. He 
also filed a motion for allowance of compensation to himself 
and his counsel for services in connection with the trust in 
the amounts of $650 and $750 respectively. These services 
were not, of course, the same services for which claim was 
made against the estate of Mrs. Neilson. One claim is for 
services to Mrs. Neilson individually for $1,617.27, and one 
is for services to the trust for $1,400. 

But none of these facts with regard to the claim against 
the estate of Mrs. Neilson was disclosed or known to the 
judge of the court below when he accepted the argument 
that the fund belonged to the estate of Mrs. Neilson, and 
when the order to that effect was entered. That claim was 
not stated by the appellee or his counsel in the petition ask- 


7 


mg that the money be held to belong to that estate. It was 
not referred to by them at the argument on the petition, and 
the decision of the judge was made in ignorance of that 
claim. At that time the claim was not known to counsel for 
the appellants. 

It was not known to counsel for appellants until after the 
appeal from the first order had been noted. Upon receipt 
of such information, counsel for appellants, for the purpose 
of presenting the matter fully to the court below, requested 
appellee by notice and subpoena to give his deposition and 
to produce all documents relative to the claim. Appellee 
filed a motion to prevent the taking of the deposition and 
to quash the subpoena, ostensibly on the ground that the 
examination was to relate to compensation to him as trustee 
and to his counsel for services to the trust estate. Despite 
the objections, the deposition was taken on December 19, 
1949. Appellee appeared and brought with him letters and 
other papers in response to the subpoena, but he refused 
to produce, disclose or permit examination of any of them, 
on the ground that the subpoena asked for documents re¬ 
lating to an indebtedness of Mrs. Neilson to him personally, 
whereas, as he contended, the inquiry related to an indebt¬ 
edness to his former partners and counsel. Although the 
papers were never furnished, the deposition shows that 
they did in fact relate to the claim of the former partners 
and counsel, including correspondence between appellee 
and the estate of Mrs. Neilson on the subject. (Tr. 76-81) 

In the deposition, information and details about the 
claim were extracted from appellee, but not without diffi¬ 
culty. Finally, substantially all of the facts herein stated 
were developed. Appellee volunteered one item of infor¬ 
mation: he testified that the claim against Mrs. Neilson 
had been waived. But it was necesary to extract from him 
the further statement that no information about the waiver, 
in writing or otherwise, had ever been furnished to the es¬ 
tate of Mrs. Neilson; that no consideration had been re¬ 
ceived for the waiver; that the waiver had been made by 
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his counsel in conversations with him; that it had been dis¬ 
closed only to him; that he received nothing in writing to 
evidence the waiver; and that the waiver had been made 
about a month or two previously. (Tr. 76-83, 89-94, 
106) No information about the waiver had been previ¬ 
ously given to counsel for appellants, and no disclosure on 
the subject had been made to the judge of the court below. 

Appellants then brought these facts to the attention of 
the court below, on the theory that they should have been 
considered in connection with the contention and decision 
that the trust fund belonged to the estate of Mrs. Neilson 
and that the trustee was entitled to compensation for him¬ 
self and counsel. At that time appellee produced an ex 
parte affidavit of one of his counsel to the effect that the 
waiver had been made in a statement to appellee many 
months earlier. 

The trustee denies, of course, that the view that the trust 
fund belonged to the estate of Mrs. Neilson, was advanced 
for the purpose of, or that it did in fact, favor the claim of 
his former partners and counsel. He contends that it was 
based solely on the fact that all of the parties having any 
interest in the trust—Edward H. Alsop, the creator, his two 
daughters, and the trustee, had all long since conveyed their 
interests to Mrs. Neilson. Specifically, it is based on four 
deeds to the real estate in Florida which was the corpus 
of the trust: (1) On October 9, 1940, one of the daughters 
by deed transferred her “interest’’ in the property to her 
mother, Mrs. Neilson. (2) On November 20,1940, the other 
daughter conveyed her “interest” in the property to her 
mother. (3) On April 27, 1943, Edward H. Alsop, con¬ 
veyed his “interest” to Mrs. Neilson. On June 17, 1943, 
the trustee conveyed his title in the same property to Mrs. 
Neilson, and received from her in return, as consideration, 
the life insurance policy, which was later converted into 
the fund he now holds. 

Those deeds contain no statement that they apply to the 
right to receive the trust estate upon the death of Mrs. 
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Neilson. The deed of Edward H. Alsop contains the most 
explicit and unmistakable contradiction of an intention to 
affect the trust. A photostat copy of his deed contains the 
following words, which were first written in the deed and 
then deliberately deleted: 

The party of the first part hereby directs insofar as 
he has a legal power to do so, that Jo V. Morgan as 
trustee under the terms and provisions of the deed of 
trust dated December 29, 1924, execute such legal in¬ 
struments and proceedings as are necessary to convey 
the interests of the trust to the said party of the second 
part, the expenses incident to such transfer to be as¬ 
sumed and paid by the party of the second part. (Tran¬ 
script, 12) 

STATEMENT OF POINTS 

I. The trust instrument required payment of the fund to 
the daughters of Mrs. Neilson upon her death. It is not 
disputed that the money held by the trustee is the trust 
fund. It is not disputed that the trust instrument required 
payment to the daughters. 

II. The contention that the creator of the trust and the 
two daughters conveyed to Mrs. Neilson their right to re¬ 
quire and to receive payment of the trust fund, is erro¬ 
neous. The estate of Mrs. Neilson has expressly disavowed 
any right to the fund, and has consented to payment as 
required by the trust instrument. The creator of the trust, 
the beneficiaries, and the estate of Mrs. Neilson have all 
consented to a judgment to that effect. The trustee has 
no right or standing to oppose them. 

III. The contention of the trustee and his counsel that 
the money belongs to Mrs. Neilson was made for the pur¬ 
pose of enabling them to collect their claim against Mrs. 
Neilson out of that fund. 

IV. The alleged waiver of that claim has no existence 
in law. It has never had any existence in fact, at least 
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until the improper purpose and effect of their contention 
was discovered in the very last stages of this litigation. 

SUMMARY OP ARGUMENT 

The order for distribution of the trust fund contrary to 
the direction of the trust instrument, was erroneous and 
unnecessary, because there was no controversy about the 
matter among the parties in interest and they had agreed 
among themselves and requested the court to enter an or¬ 
der pursuant to the trust instrument; because, as a matter 
of law, they were entitled to have their agreement and re¬ 
quest adopted by the court; and because the advocacy by 
the trustee for distribution contrary to the trust instrument 
was a violation of his duty as a trustee, which was to up¬ 
hold and defend, not to destroy and defeat the trust. 

The contention that the deeds of the creator of the trust 
and his daughters to Mrs. Neilson abated the trust, is in¬ 
correct. Even if it were correct, the effect of those deeds 
is immaterial, in view of the agreement of all parties that 
the fund should be distributed as directed by the trust in¬ 
strument, and in view of their request and consent to an 
order to that effect. 

ARGUMENT 

The Order Authorizing Distribution Contrary to the Direc¬ 
tion of the Trust Instrument and Contrary to the 
Agreement and Consent of All of the Parties in Interest 
Was Erroneous in Law. 

The appellants are all of the parties having any interest 
whatsoever in the trust fund, and all of them have re¬ 
quested and consented to the payment directed in the trust 
instrument. Not only has their request and consent been 
disregarded, but the trustee has been authorized to oppose 
them in this court at their expense. Edward H. Alsop, the 
creator of the trust, as an appellant, contends that the ap¬ 
pellee should obey the direction of his trust instrument. 
The executor of the estate of Mrs. Neilson, also an appel- 
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lant, has disclaimed any right to or desire for payment 
to that estate, and has consented to a judgment directing 
payment according to the trust instrument. The two 
daughters, also appellants, claim the right to have the 
trust fund paid to them, and they requested the court be¬ 
low to so order. Their contentions are based on the ground 
that the trustee should not be permitted to defeat the trust, 
and that they were entitled, as a matter of law, to have 
their consent to payment in accordance with the trust 
adopted by the court below, and that the court below had no 
discretion to deny that request in this case. 

Only for considerations of public policy, should there 
have been a denial of the desire and consent of the parties 
as to distribution. No considerations of public policy ex¬ 
ist in this case. The desire and consent of the parties was 
precisely in accordance with the terms of the trust instru¬ 
ment, whereas the contention of the trustee was in distinct 
derogation of the trust. The proper position for the trus¬ 
tee was that of an interpleading stakeholder, and he should 
have been wholly indifferent to the result of the contro¬ 
versy as to the parties in interest. But, while the trustee 
has stated that “I haven’t the slightest personal interest 
in how this money goes”, he is most pertinaciously deter¬ 
mined that it shall go as he and his counsel desire. 
(Tr. 100-101). 

The trustee had no standing in law to frustrate the desire 
and consent of the parties, and to advocate a deviation from 
and defeat of the trust. 

Parties to a suit have the right to agree to anything 
they please in reference to the subject-matter of their 
litigation, and the court, when applied to, will ordi¬ 
narily give effect to their agreement, if it comes within 
the general scope of the case made by the pleadings. 
Pacific Railroad Co. v. Ketchum, 101 U. S. 289. 

In Hot Springs Coal Co. v. Miller, 107 F. 2d 677, the Cir¬ 
cuit Court of Appeals, 10th circuit, upheld a judgment con¬ 
sented to by all of the parties in settlement of their contro¬ 
versy. The Court stated the rule as follows: 
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Any disposition of a pending action, not illegal, may 
be fairly agreed to by the parties, and if approved by 
the court, it should permit such disposition and enter 
judgment accordingly, and such judgment will be valid 
and binding upon the parties and their privies. 34 C.J., 
page 130, sec. 332; United States v. Parker, 120 U. S. 
89; Burgess v. Seligman, 107 U. S. 20; Earniska v. 
Dolph, 133 F. 158; Simmons v. Baynard, 30 F. 532. (p. 
681) 

In Earniska v. Dolph, 133 F. 158, the Circuit Court of 
Appeals, Ninth Circuit, upheld a judgment to which the 
parties in an ejectment suit had consented. The Court 
said: 

The consent of the plaintiffs on the trial of the cause 
in open court to the judgment so entered against them 
dispensed with the necessity of filing separate findings 
of fact or conclusions of law. The consent of the par¬ 
ties relieved the court of the necessity of finding the 
facts. Saltonstall v. Russell, 152 U. S. 628, 14 Sup. Ct. 
733, 38 L. Ed. 578; Gregory v. Gregory, 102 Cal. 50, 36 
Pac. 364. The point is made on the argument that 
there was no waiver of a jury trial in the method pro¬ 
vided by statute. This alleged error, even if it had 
been properly assigned would be no ground of rever¬ 
sal. There was nothing in the case for a jury to pass 
upon. The admissions of the plaintiffs in error took 
the place of a verdict of a jury, and left the case wholly 
to the court to enter judgment accordingly. 

The following statement from Corpus Juris is a correct 
consensus of the cases: 

Except in cases where public policy, as reflected by 
legislative enactments, is to the contrary, the parties 
to a suit may consent to the rendition of a decree in 
respect to any rights which constitute the subject mat¬ 
ter of litigation. 21 Corpus Juris, p. 812. 

Inasmuch as the appellants combined in themselves every 
possible form and variety of interest in the subject matter 
of the litigation, adversary, non-adversary or otherwise; 
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and inasmuch as they desired the court below to enter an 
order in accordance with their agreement on the subject, 
all else was immaterial, including the effect upon the trust 
of the deeds to the real estate in Florida, which was then 
the corpus of the trust. Nevertheless, the decision of the 
court below turned upon the effect of those deeds. Even if 
it were true that the daughters had conveyed to Mrs. Neil- 
son their right to payment (which all of the parties in in¬ 
terest contend is not correct), that would not justify the 
trustee in persisting in the effort to defeat the trust and 
to frustrate the desire and consent of the parties. 

Those deeds were not operative upon the interest of the 
appellants in the trust estate, as creator or as beneficiaries 
of the trust. The deeds purported, and could have oper¬ 
ated, to convey nothing more than a legal estate in real 
property. Neither Edward H. Alsop nor his two daughters 
held any such interest in the Florida real estate. The right 
of the daughters to payment of the trust fund upon the 
death of their mother, was not a legal interest in that real 
estate. Hence the deeds had no application to that right. 

This is based upon the elementary proposition of law 
and fact, that a person can not transfer an interest which 
he does not have. As applied to this case, that rule is 
stated in Corpus Juris, as follows: 

Where property is conveyed in trust, the income 
thereof to be distributed to various beneficiaries and 
the trustee having power to sell and reinvest, a bene¬ 
ficiary has no interest in any specific property which 
he can dispose of. 65 Corpus Juris, p. 551. 

Another elementary proposition of law applicable to 
these deeds, is that deeds can not operate to convey inter¬ 
ests or estates which are not definitely described, and these 
deeds describe only the right, title and interest in specifi¬ 
cally described real estate. 
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The Advocacy by the Trustee of the View That He Should 
Distribute the Trust Fund Contrary to the Direction of 
the Settlor, Was a Violation of His Duty as a Trustee, 
Which Is to Uphold and Defend the Trust 

In the proceedings for instructions, the trustee and his 
attorneys have not uttered one word in favor of the trust. 
Instead, they have contended for its defeat. Even if their 
purpose was not to favor their interest as creditors of 
Mrs. Neilson, that would be immaterial. The fact that to 
favor that interest was the effect of the adverse position 
taken, merely added strength to the contention that the 
trustee and his counsel should have been required to 
1 comply with the trust instrument and with the agreement 
and consent of appellants. We submit that it was not 
possible for them to have been uninfluenced by their own 
private claim against Mrs. Neilson, which they were 
1 assiduously cooperating to collect out of the trust fund by 
converting it into property owned by Mrs. Neilson. They 
do not have that attribute of divinity which is necessary 
to enable any man to judge between his own and an adverse 
interest. The duty of a trustee and his lawyers in such a 
situation is that of an advocate and partisan, to make the 
best legitimate case possible for the trust; and to leave to 
adversary interests the function of opposition. If a trustee 
can not do that, he must resign his trusteeship. 

Under no circumstances can a trustee claim or set 
up a claim to the trust property adverse to the cestui 
que trust. Nor can he deny his title. If a trustee de¬ 
sires to set up a title to the trust property in himself, 
he should refuse to accept the trust. But if a claim is 
made upon him by a third person, adverse to the cestui 
que trust, he may decline to deliver over the property 
to his cestui que trust until the title is determined, or he 
is indemnified or secured against the consequences, or 
he may pay the fund into court, and if he neglects to 
do so, and thus makes a suit necessary, he will recover 
only such costs as he would have been entitled to if he 
had paid the money into court. A trustee must assume 




15 


the validity of the trust under which he acts, until it is 
actually impeached, although he may have some suspi¬ 
cion that there may have been fraud or collusion in the 
appointment and settlement. So, if a trustee obtains a 
knowledge of facts that would defeat the title of his 
cestui que trust, and give the property over to another, 
he is not justified in morals in communicating such 
facts to such other person. His duty is to manage the 
property for his cestui que trust, and not to keep his 
conscience, or betray his title or interests; and he can 
make no admissions prejudicial to the rights of his 
cestui que trust, nor can he use his influence to defeat 
the purposes of the trust as declared by the creator of 
it. ( Perry on Trusts and Trustees, 7th ed., 1929, pp. 
721-722, section 433.) 

To the same effect, Lewvn on Trusts, 14th ed., pp. 
217-218, Ch. II, section 207. 

Many forms of conduct permissible in a workaday 
world for those acting at arm’s length, are forbidden 
to those bound by fiduciary ties. A trustee is held to 
something stricter than the morals of the market place. 
Not honesty alone, but the punctilio of an honor the 
most sensitive, is then the standard of behavior. As 
to this there has developed a tradition that is unbend¬ 
ing and inveterate. Uncompromising rigidity has been 
the attitude of courts of equity when petitioned to un¬ 
dermine the rule of undivided loyalty by the ‘disin¬ 
tegrating erosion’ of particular exceptions .... Only 
thus has the level of conduct for fiduciaries been kept 
at a level higher than that trodden by the crowd. 

Per Cardozo in Meinhard v. Salmon, 249 N. Y. 458, 
464. 

Quoted with approval in Seminole Nation v. United 
States, 316 U. S. 286, 297. 

Mead v. Phillips, 135 F. 2d 819, 830, Court of Ap¬ 
peals, D. C., 1943. 

Winn v. Shugart, 112 F. 2d 617, 621. 

Brown v. McLanahan, 148 F. 2d 703, 706. 

Incompatible offices. A trustee must not accept and 
hold any office imposing on him interests or duties in 
conflict with his interests as trustee. 65 Corpus Juris, 
p. 651. 
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Exclusion of Individual Interest and Profit. —(1) In 
General. In administering the trust, the trustee must 
act for the beneficiaries, and not for himself in antago¬ 
nism to the interests of the beneficiaries; he is pro¬ 
hibited from using the advantage of his position to 
gain any benefit for himself at the expense of the 
cestuis que trustent, and from placing himself in any 
position where his self-interest will, or may, conflict 
with his duties as trustee, as a trustee is required to 
protect at all hazards, even to his own personal loss 
or disadvantage, the estate under his administration 
where his personal and individual interest conflict with 
those of the trust estate, and where a trustee uses trust 
property for his own personal advantage, plenary re¬ 
lief may be granted. 65 Corpus Juris, p. 652. 

Discharge of individual debt or payment of individ¬ 
ual claim. A trustee can not so manage the trust estate 
as to obtain the cancellation of his own individual debt, 
or to secure repayment of advances made by him per¬ 
sonally, or to obtain security or satisfaction of his own 
claim to the detriment of the beneficiary, and where he 
has a demand due to him personally, and another due 
to him as trustee, from the same person, and he has 
obtained satisfaction of the first demand, it is his duty 
to apply the satisfaction received to both demands, 
pro rata. 65 Corpus Juris, p. 656. 

In Terry v. Bale, 1 Dem. Surr. (N.Y.) 452, the court held 
that where a cestui que trust owed a debt to the trustee in 
no wav connected with the trust, the trustee had no right 
to apply the trust fund to the payment thereof. 

Taking a position in favor of a third party and antago¬ 
nistic to the cestui que trust, is ground for removal of a 
trustee. 

65 Corpus Juris, p. 620. 

It is not necessary to show that the trustee has acted 
from dishonest or selfish motives. 

Scott v. Rand, 118 Mass. 215, 218. 
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A trustee is not entitled to an attorney’s fee when oppos¬ 
ing the trust and the beneficiaries. 

Ensign v. Faxon, 224 Mass. 145. 

Matthews v. Sargent, 175 Ill. App. 287. 

The Trustee and His Counsel Are Not Entitled to 

Compensation 

Appellee requested the court below to allow him compen¬ 
sation for services rendered “as trustee” subsequent to 
June 17, 1934, and to authorize payment for legal services 
rendered to him as trustee since that date, and the court 
granted the request. 

If it is correct that the deeds of Edward H. Alsop and 
his daughters to Mrs. Neilson divested them of any interest 
in the trust estate and as a result the fund held by the trus¬ 
tee belongs to the estate of Mrs. Neilson, he is not entitled 
to the compensation awarded. This is so, because if those 
deeds had the effect attributed to them by the appellee, they 
necessarily operated as a full and final execution and termi¬ 
nation of the trust, as of the time they were made, i.e., in 
1940 and 1943. On that theory no trust has existed since 
that time, and appellee has been holding the insurance pol¬ 
icy, and he now holds the proceeds, in some other capacity 
than as trustee. If he has not been a trustee since that time, 
he and his attorney have performed no service during that 
time which can be chargeable to the trust estate. As he 
does not claim that the service was rendered to Mrs. Neil¬ 
son individually, he is not entitled to compensation out of 
the trust estate for any such service. 

It seems to be necessarily correct that if the estate of 
Mrs. Neilson is entitled to the money, it is because since 
1943 it has been her property, and if it has been her prop¬ 
erty it has not been subject to the trust served by appellee 
since 1943. 
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CONCLUSION 

The orders of the court below of October 28, 1949, and 
February 3, 1950, should be reversed, and this case should 
be remanded to the court below with directions to enter an 
order in accordance with the request and consent of the 
appellants. 


Respectfully submitted, 


May, 1950 


Russell Hardy, 

Attorney for Appellants. 











IN THE 


United States Court Gf Appeals 

For the District of Columbia Circuit 


No. 10,534 
No. 10,567 


EMILY A. MOODY, et al., Appellants, 

v. 

JO. V. MORGAN, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


APPENDIX. 



2 


39 Filed Sep 15 1949 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Equity No. 60678 
Eula Jackson Neilson, Plaintiff, 


v. 

Emily Alsop, et al., Defendants. 

Answer of E. Harris Drew, Executor of the Estate of Eula 
J. Neilson, Deceased, to Petition of Trustee for Instruc¬ 
tions and Motion for Compensation and Payment for 
Legal Services. 

1. E. Harris Drew admits the averments of paragraphs 
1, 2 and 3 of the petition. 

2. He is without knowledge or information sufficient to 
form a belief as to the truth of the averments of paragraph 
4 of the petition; and, therefore, neither admits nor denies 
those averments. 

3. He admits the averments of paragraph 5 of the peti¬ 
tion, except the statement that the interest of Eleanor Jack- 
son Alsop Gasparini and her husband and the interest of 
Emily Jackson Jordan and her husband were conveyed to 
Eula J. Neilson, because that statement is vague and un¬ 
certain in that it does not make clear what interest, if any, 
was so conveyed. The statement is, therefore, neither ad¬ 
mitted nor denied. 

4. He is of the opinion that the trustee received and has 
held the insurance policy, and now holds the fund into which 
it has been converted, as trustee of the trust averred in 
the petition, and that that fund is now the trust estate. He 
therefore makes no claim thereto, and prays that the court 
should instruct the trustee to make distribution thereof in 
the manner directed by the trust instrument. 

5. If, however, this Court shall determine that petitioner 
is correct in his opinion, he should not be allowed 
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40 the compensation requested for services rendered 
by him as trustee from June 17, 1943, in the amount 
of $650, and he should not be granted the authority re¬ 
quested to make payment of $500 for legal services ren¬ 
dered to him as trustee since that date. If petitioner is 
correct in the opinion stated, it necessarily means that his 
conveyance of the real property on June 17,1943, followed 
by the conveyances of Eleanor and Emily Alsop and their 
husbands on October 9, 1940, and November 20, 1940, then 
operated as a full and final execution and termination of 
the trust, that there has been no trust since June 17, 1943, 
and that petitioner has been holding the insurance policy, 
and now holds the insurance money, in some other capacity 
than as trustee for the trust for which he was appointed. 

Russell Hardy, 

Attorney for E. Harris Drew, 
Executor of the Estate of 
Eula J. Neilson. 

September 15, 1949 


41 Filed Sep 16,1949 

Answer of the Defendants Emily Alsop Formerly Emily 
Jordan and Now Emily A. Moody, Eleanor Jackson 
Alsop Formerly Eleanor Jackson Gasparini and now 
Eleanor Jackson Alsop Patemo, and Edward H. Alsop 
to the Petition of the Trustee for Instructions on Mo¬ 
tion for Compensation and Payment for Legal Services. 

Emily A. Moody, Eleanor Jackson Alsop Paterno and 
Edward H. Alsop, defendants herein, answering the peti¬ 
tion here in of Jo. V. Morgan, sworn to June 17, 1949, re¬ 
spectfully show unto this Honorable Court, by their attor¬ 
ney, Russell Hardy, as follows: 

1. The said defendants admit the averments of Para¬ 
graphs 1, 2 and 3 of the petition and allege that the convey¬ 
ance by said trustee of the real estate located in Boca 
Raton, Florida, was to the above named Eula Jackson Neil¬ 
son, now deceased. 

* 
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2. The said defendants admit the averments of Para¬ 
graph 4 of the petition. 

3. The said defendants admit all the averments in Para¬ 
graph 5 of the petition except that they deny that the per¬ 
sonal representative of the said Eula Jackson Neilson is 

entitled to distribution of the balance in the trust 
42 estate; and allege that the defendants Eleanor Jack- 
son Alsop Paterno and Emily A. Moody are entitled 
to receive said balance. 

The said defendants allege that the trustee received and 
has held the insurance policy, referred to in the petition 
herein, and now holds the fund into which it has been con¬ 
verted, as trustee of the trust averred in the petition, and 
that that fund is now the trust estate, and that the same 
should be distributed in the manner directed by the said 
trust instrument. 

The said defendants join in the allegations contained in 
the 5th Paragraph of the Answer of E. Harris Drew herein 
to the said petition. 

Wherefore, the said defendants pray that this Honor¬ 
able Court enter an order herein determining that the said 
defendants Eleanor Jackson Alsop Paterno and Emily A. 
Moody are entitled to receive distribution of the assets in 
said trust, and instructing the said trustee to make pay¬ 
ment of the same to them; and for such other and further 
relief as to the Court may seem just and proper. 

Russell Hardy, 

As Attorney for the defendants 
Eleanor Jackson Alsop 
Paterno, Emily A. Moody and 
Edward H. Alsop . 

Huxt, Hill & Betts, 

120 Broadway, New York 5, N. Y. 

Of Counsel for defendants Eleanor 
Jackson Alsop Paterno, Emily A. 

Moody and Edward H. Alsop . 
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1 No. 10,567 

“Exhibit A” 

Filed Feb. 13, 1936 
THIS DEED 

MADE this 29th day of December, in the year of our Lord 
Nineteen Hundred Twenty-four. 1924. 

BY AND BETWEEN 

EDWARD H. ALSOP, party of the first part,. 

AND 

EULA J. ALSOP, party of the second part,. 

Witnesseth, That in consideration of One Dollar ($1.00) 
the party of the first part does grant the following de¬ 
scribed land and premises, with the improvements, ease¬ 
ments and appurtenances thereunto belonging, situate and 
being in the City of Washington, in the District of Colum¬ 
bia, namely Lot Fourteen (14) in the subdivision made by 
Ira W. Hopkins and others of lots in Square Ninety-four 
(94) as per plat recorded in Liber Ten (10), Folio one 
Hundred and Nine (109) of the Records of the Office of the 
Surveyor of the District of Columbia. Having erected 
thereon one brick dwelling house known as Number 2005 
Massachusetts Avenue, Washington, D. C., formerly occu¬ 
pied by the parties hereto as their homestead, being the 
same property which was conveyed to said Edward H. 
Alsop by Marian Mason Bell, by deed recorded on May 21, 
1919, in Liber 4197, Folio 155, of the land records of the 
District of Columbia, unto the party of the second part 
under the conditions and subject to the reservations and 
trusts, and with the rights following, to-wit: 

A. Said Eula J. Alsop to have the right to occupy the 
same for and during the term of her natural life or until 
a sale and conveyance of said property as hereinafter pro¬ 
vided for, subject to the right hereby granted to Eleanor 
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Alsop and Emily Alsop, daughters of the parties 
2 hereto, to make their home there, unless and until 
it be sold. 

B. Said Edward H. Alsop to have the exclusive right 
and option of purchasing said property prior to any other 
sale thereof as hereinafter provided for, by paying there¬ 
for the sum of Forty Thousand Dollars ($40,000.00) which 
said sum so paid shall be paid over, transferred, held, in¬ 
vested and reinvested as hereinafter provided for, said 
right and option not to be exclusive after October 1, 1929, 
but to continue thereafter subject to the provisions of the 
next succeeding paragraph hereof. 

C. Said Eula J. Alsop to have the right to sell said prop¬ 
erty at any time after October 1, 1929, at such price and 
upon such terms as she may see fit, first, however, giving 
to the said Edward H. Alsop thirty days notice in writing 
of the terms and conditions of any such proposed sale and 
the name of the purchaser and he to have the first right 
to purchase said property at the same price and on the 
same terms as contained in any such bona fide offer to said 
Eula J. Alsop which she may be willing to accept, the net 
proceeds and any purchase money mortgage taken to be 
paid over, transferred, held, invested and reinvested, as 
hereinafter provided for. 

D. The net proceeds of any such sale of said property 
and any purchase money mortgage taken to be paid over 
and transferred forthwith to such trustee as said Eula J. 
Alsop may select and designate by writing duly executed 
and recorded in the land records of the District of Colum¬ 
bia, from among the following trust companies of the City 
of Washington: American Security and Trust Company, 
Washington Loan and Trust Company, National Savings 
and Trust Company, Continental Trust Company; such 
trustee, upon its acceptance of such trust, to be bound and 
empowered hereby to hold such corpus and invest and re¬ 
invest the same and the net income therefrom to pay over 
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in monthly or other convenient instalments unto said Eula 
J. Alsop for and during the term of her natural life and at 
her death said trust thereupon ceasing, to pay over the 
corpus and accumulated income, if any, to her said daugh¬ 
ters, Eleanor Alsop and Emily Alsop in equal shares, the 
issue of either of them who may have died theretofore leav¬ 
ing issue to take the share of her deceased mother equally, 
and if one shall have died leaving no issue surviving said 
Eula J. Alsop the survivor of said Eleanor and Emily or 
the issue of either of them who may have died leaving issue, 
to take the whole; and in default of any such beneficiaries 
surviving said Eula J. Alsop, then said trust fund at her 
death to vest in and he paid over to such person or persons 
and in such shares as said Edward H. Alsop may, by his 
last will and testament, appoint, and in default of 
3 such appointment, then to such persons then living 
as would have been the heirs of his real estate, in 
accordance with the Intestate Laws of the State of Penn¬ 
sylvania then in force, had he died then intestate; such 
trustee to receive as compensation from the avails of such 
trust the usual and reasonable commissions charged upon 
like trusts in the District of Columbia; provided, however, 
that upon the written request of said Eula J. Alsop such 
trustee shall be authorized, empowered and required to in¬ 
vest the whole or any part of said trust fund in a home of 
her own choosing which home if so purchased and its pro¬ 
ceeds if sold shall be held by such corporate trustee, subject 
to all of the uses, trusts, conditions and limitations herein 
provided with respect to the property hereby conveyed, ex¬ 
clusive of said option of purchase reserved as aforesaid to 
said Edward H. Alsop, which such subsequently purchased 
home may be sold and conveyed by such corporate trustee 
at such price and upon such terms as to it may seem proper, 
but only upon the request and approval of said Eula J. 
Alsop. 

E. The remainder in any such real estate from and after 
the death of said Eula J. Alsop, if it shall not have been 
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sold as hereinbefore provided for, to vest in fee in the per¬ 
son or persons then living who would have been entitled to 
take and have the proceeds of its sale upon the death of 
said Eula J. Alsop, in accordance with the terms of this 
deed. 

And the said party of the first part covenants that he will 
warrant specially the property hereby conveyed; and that 
he will execute such further assurances of said land as may 
be requisite. 

Witness my hand and seal the day and year hereinbefore 
written. 

(seal) Edward H. Alsop 

In the Presence of: 

Damon C. Wood 
F. N. Parker 

• ••••••••• 

23 Filed Jun 21 1949 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OP COLUMBIA 

Equity No. 60678 

Eula Jackson Neilson, Plaintiff 
v. 

Emily Alsop, et al., Defendants 

Petition of Jo. V. Morgan, Trustee, for Instructions 
Regarding Distribution of Trust Assets 


The petition of Jo. V. Morgan, trustee, respectfully rep¬ 
resents unto this Honorable Court as follows: 

1. He is the duly appointed, qualified and acting trustee 
herein under order of this Court dated April 27,1936. 

2. The assets originally held by this trustee consisted of 
the proceeds of sale of certain real property in the District 
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of Columbia which was sold under order of court herein. 
These proceeds were later invested under order of this 
Court in certain real estate located in Boca Raton, State of 
Florida. Thereafter under order of this Court dated June 
17, 1943, your trustee conveyed his interest in said real 
estate in Florida and received in consideration therefor 
a single premium payment policy of life insurance No. 
11,670,088 issued by The Equitable Life Assurance Society 
upon the life of Eula J. Neilson in the face amount of $4,000 
and assigned by said assured to this trustee, and held by 
him as the only asset in the said trust estate except divi¬ 
dends that were paid thereon from time to time. A 
24 copy of the pertinent provisions of said policy and 
of the application therefore are hereto annexed as 
Exhibts “A” and “B”. 

3. The said Eula J. Neilson died on January 29, 1949, a 
domiciliary of the State of Florida, and letters testa¬ 
mentary upon her estate have been issued by the County 
Judges Court in and for Palm Beach County, Florida, to 
E. Harris Drew, the executor named in the will of Eula J. 
Neilson, and your trustee is informed that said letters are 
in full force and effect, an exemplified copy of said letters 
being attached hereto as Exhibit “ C ”. No ancillary estate 
proceedings have been filed in the District of Columbia. 

4. The application of Eula J. Neilson for the insurance 
above mentioned stated that she was born on November 3, 
1899, and the single premium charged therefor was based 
upon such information. Said Eula J. Neilson was not born 
on November 3,1899, but on November 3,1894, or a differ¬ 
ence of five years, and for that reason the amount payable 
on account of the policy has been reduced to the sum of 
$3,656.25 which has been received by your trustee from the 
insurance company. The balance of assets now held by 
your trustee prior to the allowance of compensation to him¬ 
self and to his counsel amounts to the sum of $3,588.20. 

5. Your trustee holds the assets herein under the terms 
of the trust set out in a certain deed from Edward H. Alsop 
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to the plaintiff herein dated December 29, 1924, copy of 
said deed being attached to the original bill of complaint 
filed in this action, reference to which is hereby made. Said 
instrument created a life interest in the trust property in 
Eula J. Neilson with remainder to her two daughters, Elea¬ 
nor Jackson Alsop Gasparini and Emily Jackson Jordan, 
with contingent reverter in Edward H. Alsop. While 
25 the trust estate was invested in the real estate in 
Florida, Eleanor Jackson Alsop Gasparini and her 
husband Romeo Gasparini executed a deed to Eula J. Neil¬ 
son dated October 9, 1940, duly recorded in deed book 666, 
page 184 of the land records of West Palm Beach, Florida, 
whereby the interest of the said Eleanor was transferred 
to Eula J. Neilson. By deed dated November 20, 1940, re¬ 
corded in deed book 666 at page 187 of the land records of 
West Palm Beach, Florida, said Emily Jackson Jordan and 
her husband conveyed her interest to Eula J. Neilson. By 
deed dated April 27, 1943, recorded in deed book 666 at 
page 173 of the land records of West Palm Beach, Florida, 
Edward H. Alsop conveyed his reversionary interest to 
Eula J. Neilson. Certified copies of the foregoing deeds 
are filed as exhibits to Petition of Trustee filed herein June 
12,1943, to which reference is made. This trustee is of the 
opinion that by reason of said conveyances the personal 
representative of the said Eula J. Neilson is entitled to dis¬ 
tribution of the balance in the trust estate after payment of 
proper costs and compensation. However, your trustee has 
been notified on behalf of the said Eleanor Jackson Alsop 
Gasparini and Emily Jackson Jordan, who are non-resi¬ 
dents of the District of Columbia, that they claim they are 
entitled to receive said balance instead of the.estate of their 
deceased mother. 

Wherefore, the Premises Considered, your petitioner 
prays: 

1. That process of this Honorable Court issue directed to 
E. Harris Drew, executor of the estate of Eula J. Neilson, 
deceased, and to Eleanor Jackson Alsop Gasparini and 
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Emily Jackson Jordan requiring them to answer the exi¬ 
gencies of this petition. 

2. That this Honorable Court enter an order herein de¬ 
termining the party or parties entitled to receive distribu¬ 
tion of the assets in this trust and instructing your trustee 
as to the payment of said fund. 

26 3. And for such other and further relief as to the 

court may seem just and proper. 

Jo. V. Morgan 
Trustee 

Douglas, Obear & Campbell 
J. A. Marshall 
Attorneys for Petitioner 
822 Southern Building 
Washington, D. C. 

34 Filed Jun 23 1949 

Motion of Jo. V. Morgan, Trustee, for Compensation to 
Trustee and Counsel for Trustee 

Comes now Jo. V. Morgan, trustee herein, and moves the 
court: 

1. To allow reasonable compensation to himself for ser¬ 
vices rendered as trustee herein from June 17, 1943, as 
shown in his Statement of Services annexed hereto. 

2. To allow reasonable compensation to Douglas, Obear 
& Campbell for services rendered as counsel for the trustee 
in accordance with orders of court herein dated June 17, 
1943, and for services rendered since that date as shown in 
counsel’s statement of services annexed hereto. 

Douglas, Obeab & Campbell 
J. A. Marshall 
Attorneys for Trustee 
822 Southern Building 
Washington, D. C. 
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39 Filed Oct 28 1949 

Order and Judgment Determining Distribution of Trust 
Estate and Awarding Compensation to Trustee and 
Counsel 


Upon consideration of the petition and motion of Jo. V. 
Morgan, trustee, for determination of the distributees of 
the trust fund, filed herein, and of his motion for allowance 
of compensation to the trustee and his counsel, filed herein, 
and the answers and opposition thereto filed by Emily 
Alsop (formerly Emily Jordan and now Emily A. Moody), 
Eleanor Jackson Alsop (formerly Eleanor Jackson Gaspa- 
rini and now Eleanor Jackson Alsop Paterno), Edward H. 
Alsop and E. Harris Drew, executor of the state of Eula 
Jackson Neilson, deceased, and said petition and motions 
having been fully argued and submitted, it is by the Court 
this 28th day of October, 1949, 

Ordered, Adjudged and Decreed: 

1. The said petition and motions of the said Jo. V. Mor¬ 
gan, trustee, be and they are hereby granted. 

2. E. Harris Drew, as executor of the estate of Eula J. 

Neilson, deceased, is made party plaintiff herein. 

40 3. The balance of the trust fund held by the trustee 

herein, after the payment of all lawful costs and 
charges and compensation allowed, is hereby determined 
to belong to the estate of Eula Jackson Neilson, deceased, 
and E. Harris Drew as executor of said estate, is deter¬ 
mined to be the person to whom said fund is lawfully pay¬ 
able by the trustee herein. 

4. Jo. V. Morgan is hereby allowed compensation in the 
sum of $650 out of the trust estate for his services as trus¬ 
tee herein and Douglas, Obear & Campbell is hereby allowed 
compensation out of the trust estate in the sum of $750 for 
services as counsel for the trustee herein. 
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5. Jo. V. Morgan, trustee, is hereby directed to file his 
final account herein and upon the payment and distribution 
by said trustee to E. Harris Drew, executor of the estate of 
Eula Jackson Neilson, deceased, of the balance of the trust 
fund as hereinbefore directed, the surety upon the under¬ 
taking of the said trustee shall be and it is hereby dis¬ 
charged from all future liability thereon. 

H. A. SCHWEINHAUT 
Judge 


45 Filed Dec 31 1949 

Motion to Vacate the Order of October 28,1949, Instructing 

the Trustee 

Emily A. Moody, Eleanor Jackson Alsop Paterno, Ed¬ 
ward H. Alsop and E. Harris Drew, executor of the Estate 
of Eula J. Neilson, move the court to vacate the order of 
October 28,1949, instructing the trustee and providing for 
compensation for services, for the following reasons: 

1. Because of the failure of the trustee and his attorneys 
to disclose to the Court that the attorneys had a claim for 
services against the estate to which they contended the 
trust fund should be paid. 

2. Because the payment of the fund to the estate of Eula 
J. Neilson is contrary to the desire and consent of all of the 
parties except the trustee. 

3. Because the action of the trustee and his attorneys is 

adverse to the trust. 

46 4. Because the deeds relied on as transferring the 
right in the daughters of the settlor to payment of 

the trust fund upon the death of their mother, are not ef¬ 
fectual in that regard. 

Russell Hardy, 

Attorney for Emily A. 

Moody, et al. 
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125 Filed Feb 3 -1950 

Order Granting Motion for Leave to Contest Appeal and 
Denying Motion to Vacate Order of October 28, 1949 


Upon consideration of tbe motion of Jo. V. Morgan, trus¬ 
tee for leave to contest tbe appeal from order of this court 
entered October 28, 1949, and upon consideration of the 
motion of Emily Alsop, et al, to vacate the order of court 
herein entered October 28, 1949, and said motions having 
been fully argued, submitted and. considered, it is by the 
court this 3rd day of February, 1950, 

Ordered that the said motion of the trustee for leave to 
contest the appeal from the order of October 28, 1949, be 
and the same is hereby granted; and it is 

Further Ordered that the motion of Emily Alsop, et al 
to vacate the order of court herein entered October 28,1949, 
be and the same is hereby denied. 


Seen: 


H. A. Schweinhaut 
Judge 


J. A. Marshall 
Attorney for Jo. V. Morgan, 
trustee 

Russell Hardy 

Attorney for Emily Alsop, et al 


5 Filed Jun 12 1943 

Petition of Trustee for Authority to Settle Pending Action 

The petition of Jo. V. Morgan respectfully represents 
unto this Honorable Court as follows: 

1. That he is the duly appointed, qualified and acting 
trustee under the terms and provisions of a trust indenture 
dated December 29, 1924, between Edward H. Alsop and 
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Eula J. Alsop (now Eula J. Neils on), having been ap¬ 
pointed as said trustee under order of this court herein on 
the 29th day of April, 1936. 

2. The trust estate held by your petitioner as said trus¬ 
tee consists of certain real property in Palm Beach County, 
Florida, described as lot 126 according to a plat thereof en¬ 
titled “Boca Raton Por la Mar”, an addition to Boca Raton 
on file in Plat Book 11, page 67 in the office of the Clerk of 
the Circuit Court for Palm Beach, Florida, and the sum of 
$3.29 on deposit at the Liberty National Bank, Washington, 
D. C. The said real property in Florida was purchased by 
your trustee under order of this court dated June 15, 1936, 

for the sum of $3,000, of which amount $2,469.92 rep- 
6 resented the reinvestment of trust funds and the bal¬ 
ance represented a contribution to the trust estate 
by the plaintiff Eula Jackson Neilson. In consideration of 
the purchase of said property by your trustee, said plain¬ 
tiff Eula Jackson Neilson agreed to pay from her own 
funds all taxes and insurance on said property, to make all 
necessary repairs at her own expense and guaranteed the 
payment to the trustee of the sum of $25 per annum in lieu 
of the usual fees and commissions as trustee, since it was 
not anticipated that the property would be income-produc¬ 
ing; she also guaranteed the payment of the yearly pre¬ 
mium on the trustee’s bond, all as set out in a letter of the 
plaintiff addressed to the trustee, dated June 4, 1936, and 
attached as Exhibit “A” to the petition of trustee filed 
herein June 15,1936. 

3. By the terms of the trust indenture under which this 
trustee holds the trust property, the plaintiff Eula J. Neil¬ 
son was given a life estate, with remainder to her daughters 
Eleanor Alsop and Emily Alsop in equal shares, the issue 
of either of them who may have died before the life tenant 
leaving issue to take the share of her deceased mother 
equally, and if one shall have died leaving no issue surviv¬ 
ing the life tenant, the survivor of said Eleanor and Emily 
or the issue of either of them who may have died leaving 




16 


issue to take the whole; and in default of any such bene¬ 
ficiaries surviving the said life tenant, the trust estate is 
given to such person or persons and in such shares as Ed¬ 
ward H. Alsop, the trustor, may appoint in his last will and 
testament, and in default of such appointment, to his heirs 
under the intestate laws of the State of Pennsylvania. 

4. On, to-wit, August 28,1942, plaintiff herein filed in the 
15th Judicial Circuit Court in and for Palm Beach County, 
Florida, an action in which your trustee was named as de¬ 
fendant, in which action the plaintiff claimed that she 

7 had purchased other property adjacent to the said 
trust property and had remodeled and reconstructed 
the dwelling which was originally upon the trust property, 
so that the present dwelling is now located partly upon the 
trust property and partly upon the property owned by the 
plaintiff, and that such improvements should not inure to 
the benefit of the trust estate. Plaintiff also alleged that 
she had acquired by purchase all of the rights of her two 
daughters Eleanor and Emily in and to the trust property, 
and prayed the court to adjudge and declare that the sole 
interest of the trustee in the lands described is an equitable 
interest of $3,000 and that the legal title to the land be 
conveyed to her subject to said equitable interest. 

5. On September 24,1942, your trustee filed herein a peti¬ 
tion for authority to defend said action, in which petition 
your trustee described his position and interest in the said 
trust property and the interests of the beneficiaries of the 
trust estate. By order of this court under date September 
25,1942, your trustee was authorized to defend said action 
and he thereupon engaged counsel and, after filing a motion 
to dismiss the complaint, which was overruled, he filed his 
answer therein. Said action remains pending in said Cir¬ 
cuit Court. 

6. Your trustee is informed and believes and therefore 
avers that the plaintiff has now purchased all the right, title 
and interest of her two adult daughters Eleanor and Emily 
in and to the trust estate in Florida, and that she has like- 
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wise purchased all the right, title and interest of Edward 
H. Alsop therein. Your trustee is advised that the only 
other persons having a beneficial interest in said trust prop¬ 
erty are the issue of Eleanor and Emily, whose interest is 
contingent upon their surviving the life tenant and further 
contingent upon the death of their mother before the 
8 life tenant; and the heirs of Edward H. Alsop, the 
trustor, whose contingent interest is even more re¬ 
mote. 

7. By way of compromise and settlement of the pending 
action the plaintiff has proposed to your trustee that she 
purchase all of his right, title and interest in the trust estate 
in Florida, the consideration for such sale being as follows: 

(a) The delivery to your trustee of a single premium life 
insurance policy upon the life of the said plaintiff Eula J. 
Neilson in the sum of Four Thousand Dollars ($4,000) is¬ 
sued by the Equitable Life Assurance Society of the United 
States, in which policy your trustee, as trustee, is to be 
named as beneficiary (without right of insured to change 
beneficiary), the said single premium to be paid by the said 
plaintiff. 

(b) The payment by plaintiff of all court costs in this 
proceeding and in the Florida action. 

(c) The payment by plaintiff of the sum of $750 cash to 
defray fees of Metcalf and Finch, attorneys representing 
your trustee in the Florida action, in the sum of $250, the 
fees of Douglas, Obear & Campbell, the attorneys for your 
trustee in this proceeding, in the sum of $250, and compen¬ 
sation to your trustee in the sum of $250 for services ren¬ 
dered since his appointment, provided said fees are ap¬ 
proved by this court. 

8. In view of the fact that such a settlement would result 
in an increase of 33%% in the principal amount of the trust 
estate as well as in payment of the costs and fees of the 
pending proceedings chargeable against the trust estate, 
your trustee is of the opinion that it would be for the best 
interests of the beneficiaries of the trust estate for him to 
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accept said offer and he therefore recommends to the court 
that he be authorized to accept the same and carry out the 
terms of the agreement and that the court approve the pay¬ 
ment of the compensation to the trustee and attor- 
9 neys as provided in said offer; that no compensation 
has heretofore been received by your trustee or by 
his attorneys. 

Wherefore, the Premises Considered, your petitioner 
prays: 

1. That the court appoint a guardian ad litem, if deemed 
necessary. 

2. That your trustee be authorized to accept the offer of 
the plaintiff herein to purchase the trust property located 
at Boca Raton Por la Mar, Florida, as hereinbefore set 
forth and, upon acceptance, to carry out the terms of the 
agreement of sale. 

3. That this Honorable Court provide for compensation 
to your trustee and to his attorneys. 

4. And for such other and further relief as to the court 
may seem just and proper. 

Jo. V. Morgan 

Douglas, Obear & Campbell 
Hugh H. Obear 

Attorneys for Petitioner 
822 Southern Building, 

Washington, D. C. 


10 Filed Jun 12 1943 

State of Florida 

County of Palm Beach 

Before me, the undersigned authority, personally ap¬ 
peared, W. F. Finch, who being by me duly sworn, deposes 
and says that he is a practicing attorney of Palm Beach 
County, Florida, and has been engaged in the practice of 
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law before the Supreme Court of the State of Florida for 
more than sixteen (16) years. 

Affiant further says that the deed, a certified copy of 
which is hereto attached, executed by Eleanor Jackson 
Alsop Gasparini, and her husband, Romeo Gasparini, dated 
October 9, 1940; and the deed, a certified copy of which is 
hereto attached, executed by Emily Jordan, and her hus¬ 
band, John Frederick Jordan, dated November 20, 1940; 
and the deed, a certified copy of which is hereto attached, 
executed by Edward H. Alsop, dated April 27, 1943; in my 
opinion, constitute and are legal conveyances, and by the 
terms thereof all the interests of the parties who executed 
the said deeds, in and to the lands therein described, now 
vest in Eula J. Neilson, the grantee in each of the said 
deeds; and that the said deeds have been executed, wit¬ 
nessed and acknowledged in accordance with the statutes 
and laws of the State of Florida pertaining to conveyanc¬ 
ing of real estate. 

Subscribed and sworn to before me, this 14th day of 
June, A. D. 1943. 

W. F. Finch 

Martha McNeely 
Notary Pvbtic, 

State of Florida at Large. My commission expires: 
October 27, 1943. 

11 Filed Jun 12 1943 

THIS DEED 

Made this 27th day of April, in the year of our Lord 1943, 

BY AND BETWEEN 

Edward H. Alsop, party of the first part,. 

AND 

Eula J. Neilson, (formerly Eula J. Alsop), party of the 
second part,... 
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Witnesseth, That in consideration of Ten Dollars 
($10.00), and other valuable consideration, receipt of which 
is hereby acknowledged, the party of the first part does 
hereby grant, bargain and sell and does hereby relinquish 
all rights in the following described land and premises, 
with the improvements, easements and appurtenances 
thereunto belonging, situated in the Town of Boca Raton, 
in the County of Palm Beach, in the State of Florida, unto 
the party of the second part under the conditions and sub¬ 
ject to the terms of this deed. Said property is described 
as: 

Lot 126, according to a plat thereof entitled Boca Raton 
Por La Mar, an addition to Boca Raton, Florida, on file in 
Plat Book 11, at page 67, in the office of the Clerk of the 
Circuit Court of Palm Beach County, Florida, subject to 
the restrictions contained in that deed of conveyance dated 
March 16, 1931, recorded in Deed Book 467 at page 72 in 
the office of the Clerk of the Circuit Court of Palm Beach 
County, Florida, executed by Boca Ratone Lake and Beach 
Development Company, as grantor, to Floy C. Mitchell, as 
grantee. 

The said above described property is the subject of a 
trust created by the herein party of the first part by a deed 
dated the 29th day of December, 1924, by which deed the 
party of the first part conveyed unto the party of the sec¬ 
ond part a residence in the District of Columbia, subject 
to certain terms provided in said instrument, to be occupied 
by the party of the second part and her two (2) daughters, 
then living, with provisions that under certain conditions 
said property could be sold and the proceeds placed in trust 
with power in the trustee to apply said proceeds to the 
purchase of a suitable residence for the use of the party 
of the second part and the daughters of the party of the 
first part and the party of the second part, namely, Eleanor 
Alsop and Emily Alsop. 
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12 Subsequently the residence in the District of Co¬ 
lumbia, so deeded by the instrument of December 29, 

1924, was sold and thereafter Jo. V. Morgan, as trustee 
under the terms and provisions of the trust indenture, dated 
December 29, 1924, acquired the real estate located in the 
Town of Boca Raton, Florida, which is the subject of this 
deed. 

This instrument is based on the further consideration 
that the party of the second part has acquired by purchase 
the remainder interest of Eleanor Alsop and Emily Alsop. 

The party of the first part hereby relinquishes all interest 
which he or his heirs, or appointed benefactors, might have 
in the event of the party of the second part dying without 
issue, her surviving. 

The party of the first part hereby agrees to execute with¬ 
out further consideration any further instrument which 
might be necessary to effectuate the purposes of this deed. 

• •#•*••••• 

Witnesseth my hand and seal the day and year herein¬ 
above written. 

Edward H. Alsop (seal) 

In the presence of: 

J. Edmunds, Jr. 

Mary E. Garland 

13 State of Florida 1 
County of Pinellas ) 

I Hereby Certify, That on this day personally appeared 
before me, an officer duly authorized to administer oaths 
and take acknowledgments, Edward H. Alsop, to me well 
known to me to be the individual described in and who exe¬ 
cuted the foregoing deed, and he acknowledged before me 
that he executed the same freely and voluntarily for the 
purposes therein expressed. 
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Witness my hand and official seal this 27th day of April, 
1943. 


Mary E. Garland 
Notary Public, State of 


(N. P. Seal) My commission expires: 


Notary Public, State of Florida at large 
My commission expires Nov. 6, 1945 
Bonded by Mass. Bonding & Ins. Co. 

This instrument was filed for Record at 11:45 A. M. this 
11th day of June, 1943 and Recorded in Deed Book 666, 
Page 173. Record verified. 

J. Alex Arnette, 

Clerk Circuit Court 
Palm Beach County, Florida. 

By W. L. Campbell, 

Deputy Clerk 


Filed Jun 12 1943 

15 This instrument made and entered into on this 20 
day of November, A. D. 1940, by and between, Emily 
Jordan, and her husband, John Frederick Jordan, herein¬ 
after referred to as parties of the first part, and Eula J. 
Neilson, of Boca Raton, Florida, hereinafter referred to as 
party of the second part, 

WITNESSETH: 

That, whereas, Jo. V. Morgan, as trustee, of Washington, 
D. C., is vested with the fee simple title to the following 
described real estate situate, lying and being in the County 
of Palm Beach, State of Florida, to-wit: 

Lot 126 of Boca Raton Por La Mar, according to the plat 
thereof on file in the office of the Clerk of the Circuit Court 
in and for Palm Beach County, Florida, in Plat Book 11 at 
page 67. 
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And, whereas, the above named Emily Jordan, who is 
the daughter of party of the second part, has an interest 
in the said property, for and on account of the fact, that 
title to said property is held by said trustee for the use and 
benefit of the said Emily Jordan and said party of the sec¬ 
ond part. 

And, whereas, said Emily Jordan is desirous of selling, 
conveying, assigning, and releasing unto said party of the 
second part all of her right, title, and interest in and to the 
said lands. 

Now, therefore, know all men by these presents, that for 
and in consideration of the sum of One Thousand Five 
Hundred ($1500.00) Dollars, paid by party of the second 
part to parties of the first part, the receipt whereof is 
hereby acknowledged, the said parties of the first part do 
hereby grant, bargain, sell, assign, transfer, and convey 


1 — $ 1.00 
1 — 50 ^ 
State Doc. Stamps 
Jun 111943 
W. E. T. by M. R. 


1 — $ 1.00 
1 — 50 ^ 

1 — 10 ^ 

1 — 5 ^ 

U. S. I. R. Stamps 
W. E. T. By M. R. 
Jun 111943 


16 unto the said party of the second part her heirs and 
assigns, all of her right, title, interest, and claim of 
every nature whatsoever, in and to the lands described in 
the premises hereof, improvements thereon, and all furni¬ 
ture of every nature situated therein. 


In Witness Whereof, the said parties of the first part 
have hereunto set their hands and seals on the day and year 
first above written. 

Emily Jordan (seal) 

John F. Jordan (seal) 

John Frederick Jordan 


Signed, sealed and delivered in the presence of: 
Geo. H. Watson 
W. B. Klup 
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State of Ohio ) ss> 

County of Trumbull } 

I, Geo. H. Watson, a Notary Public, an officer duly au¬ 
thorized to take acknowledgments of deeds and conveyances 
of real estate under the laws of the State of Florida, do 
hereby certify that Emily Jordan, and John Frederick Jor¬ 
dan, her husband, this day personally appeared before me 
and acknowledged before me that they executed the above 
and foregoing conveyance for the purposes therein set 
forth. 

And I Further Certify, That the said Emily Jordan, 
known to me to be the wife of the said John Frederick Jor¬ 
dan, on a separate and private examination, taken and 
made in the above named State and County by and before 
me, separately and apart from her said husband, did this 
day acknowledge before me, an officer authorized to take 
acknowledgments of deeds, that she executed the 
17 foregoing deed freely and voluntarily and without 
any compulsion, constraint, apprehension or fear of 
or from her said husband. 

Witness my hand and official seal, at Warren, Ohio, this 
20 day of November, A. D. 1940. 

Geo. H. Watson 
Notary Public 

(Notary Public Seal) 

My Commission Expires Mar. 4,1943 

The instrument was filed for Record at 2:25 P. M., this 
11th day of June, 1943, and recorded in Deed Book 666, 
page 187. Record verified. J. Alex Arnette, Clerk Circuit 
Court, Palm Beach County, Florida. By: W. L. Campbell, 
Deputy Clerk 
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Filed Jun 12 1943 


This Instrument made and entered into on tliis 9th day 
of October, A. D. 1940, by and between Eleanor Jackson 
Alsop Gasparini, and her husband Romeo Gasparini, here¬ 
inafter referred to as parties of the first part, and Eula J. 
Neilson, of Boca Raton, Florida, hereinafter referred to as 
party of the second part, Witnesseth : 

That, whereas, Jo. V. Morgan, as trustee, of Washington, 
D. C., is vested with the fee simple title to the following 
described real estate situate, lying and being in the County 
of Palm Beach, State of Florida, to wit: 

Lot 126 of Boca Raton Por La Mar, according to the plat 
thereof on file in the office of the Clerk of the Circuit court 
in and for Palm Beach County, Florida, in Plat Book 11 at 
page 67. 

And, whereas, the above named Eleanor Jackson Alsop 
Gasparini, who is the daughter of party of the second part, 
has an interest in the said property, for and on account of 
the fact, that title to said property is held by said trustee 
for the use and benefit of the said Eleanor Jackson Alsop 
Gasparini, her sister Emily Alsop, and said party of the 
second part. 

And, whereas, said Eleanor Jackson Alsop Gasparini is 
desirous of selling, conveying, assigning and releasing unto 
said party of the second part all of her right, title, and 
interest in and to the said lands. 

Now, therefore, know all men by these presents, that, for 
and in consideration of the sum of One Thousand Five Hun¬ 
dred ($1,500.00) Dollars, paid by party of the second part 
to parties of the first part, the receipt whereof is hereby 
acknowledged, the said parties of the first part do hereby 
grant, bargain, sell, assign, transfer, and convey unto the 
said party of the second part her heirs and assigns, all of 
their rights, title, interest, and claim of every nature what- 


26 


1 — $ 1.00 

1 — 50* 

State Doc Stamps 
1 — $ 1.00 
1 — 10 * 

1 — 5* 

U. S. I. R. Stamps 
Jun 11 1943 W. E. T. by M. R. 

20 soever, in and to the lands described in the premises 
hereof, improvements thereon, and all furniture of 
every nature situated therein. 

In Witness Whereof, the said parties of the first part 
have hereunto set their hands and seals on the day and 
year first above written. 

Eleanor Jackson Alsop Gasparini (seal) 
Romeo Gasparini (seal) 

Signed, sealed and- delivered in the presence of: 

Fred Mantigani 
Charles Mirata 

State of California j 
County of Marin ) ss * 

I, Geo. W. Schleicher, a Notary Public, Marin County, 
California, an officer duly authorized to take acknowledg¬ 
ments of deeds and conveyances of real estate under the 
laws of the State of Florida, do hereby certify that Eleanor 
Jackson Alsop Gasparini and Romeo Gasparini, her hus¬ 
band, this day personally appeared before me and acknowl¬ 
edged before me that they executed the above and fore¬ 
going conveyance for the purposes therein set forth. 

And I Further Certify, That the said Eleanor Jackson 
Alsop Gasparini, known to me to be the wife of the said 
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Romeo Gasparini, on a separate and private examination, 
taken and made in the above named State and County by 
and before me, separately and apart from her said husband, 
did this day acknowledge before me, an officer au- 
21 thorized to take acknowledgments of deeds, that she 
executed the foregoing deed freely and voluntarily 
and without any compulsion, constraint, apprehension or 
fear of or from her said husband. 

Witness my hand and official seal at Tiburon, Marin 
County, California, this 9th day of October, 1940. 

(Notary Public Seal) Geo W. Schleicher 

Notary Public 

My Commission Expires December 22, 1941. 

This instrument was filed for Record at 2:25 P. M. this 
11th day of June, 1943 and Recorded in Deed Book 666, at 
Page 184. Record Verified. J. Alex Arnette, Clerk Cir¬ 
cuit Court, Palm Beach County, Florida. By W. L. Camp¬ 
bell, Deputy Clerk. 


35 Filed Jun 23 1949 

Statement of Services of Counsel for Trustee 

District of Columbia, ss: 

J. A. Marshall, being first duly sworn, on oath deposes 
and says that he is a member of the firm of Douglas, Obear 
& Campbell, a member of the Bar of this Honorable Court 
and counsel for Jo. V. Morgan, trustee herein. 

By order of this Court dated June 17, 1943, it was pro¬ 
vided that counsel for the trustee, Douglas, Obear & Camp¬ 
bell, was to receive the sum of $250 for services performed 
to that date in connection with litigation involving the trust 
in the Circuit Court in and for Palm Beach, Florida, but 
as there were not sufficient cash funds in the trust estate 
to pay the same, such payment was not made and is still 
due and owing. Since said date of June 17, 1943, your 
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counsel has rendered services to the trustee herein, includ¬ 
ing work in preparation and filing of annual accounts and 
reports under Rule 22 of the Local Civil Rules; preparation 
and submission of orders confirming Auditor’s report upon 
said annual accounts and reports; work in preparation of 
Petition filed herein for allowance of compensation and 
costs and for authority to borrow upon or surrender the 
insurance policy; work in connection with settlement 
36 with insurance company of amount payable upon the 
policy of insurance held by the trustee; study of 
rights of claimants to distribution of trust estate upon ter¬ 
mination of trust; work in preparation of final report and 
account of trustee and forms of consent thereto by way of 
proposed compromise and adjustment of rights of inter¬ 
ested parties in distribution of trust assets; work in prepa¬ 
ration of Petition filed herein to obtain judicial determina¬ 
tion of rights of interested parties in and to the trust fund. 

Your affiant has had many conferences with the trustee 
and with a representative of the insurance company in con¬ 
nection with the services performed by him as aforesaid. 
Your affiant estimates that exclusive of the time spent by 
him in connection with the services for which he was to re¬ 
ceive the sum of $250, he has spent in excess of 35 hours in 
the performance of the services outlined above, and he is 
of the opinion that the services rendered and to be rendered 
by him are of the fair and reasonable value of at least $500. 
Affiant therefore claims payment of the total sum of $750 
for services rendered and to be rendered herein. Affiant 
has received no prior compensation for any of said services 
mentioned herein. 

J. A. Marshall 

Subscribed and sworn to before me this 20th day of June, 
1949. 

Gertrude Ellis 
Notary Public, D. C. 

• ••••••••• 
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37 Filed Jun 23 1949 

Statement of Services of Jo. V. Morgan, Trustee 

District of Columbia, ss: 

Jo. V. Morgan, being first duly sworn, on oath deposes 
and says that be is trustee herein, having qualified on May 
7, 1936. 

Your trustee has received no compensation for services 
since June 17,1943. 

Eula J. Neilson during her life, in consideration of your 
trustee acting in such capacity and because the trust prop¬ 
erty produced no substantial income, agreed to pay your 
trustee the annual sum of $25. A copy of said agreement 
has heretofore been filed as Exhibit “A” to the Petition of 
the trustee filed herein on June 15,1936, to which reference 
is hereby made. 

The services rendered by your trustee since June 17, 
1943, include the collection of dividends upon the policy of 
insurance constituting the trust estate; work in preparation 
of annual accounts and reports under Rule 22 of the Local 
Civil Rules; work in preparation of Petition filed herein 
for allowance of compensation and costs and for authority 
to borrow upon or surrender the insurance policy 

38 and hearings upon said Petition; settlement with the 
insurance company of amount payable upon the pol¬ 
icy of insurance held by trustee; study of rights of claim¬ 
ants to distribution of trust estate upon termination of 
trust; negotiations for settlement of trust and distribution 
of assets; work in preparation of final report and account 
as trustee and forms of consent thereto by way of proposed 
compromise and adjustment of rights of interested parties 
in distribution of trust assets. 

Your trustee has had many conferences with his counsel 
and with a representative of the insurance company in con¬ 
nection with the duties performed by him as aforesaid, and 
has had correspondence of some length with E. Harris 
Drew, executor of the estate of Eula J. Neilson, deceased, 
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and with Reese D. Alsop, attorney representing Eleanor 
Jackson Alsop Gasparini and Emily Jackson Jordan, claim¬ 
ants to the trust fund. 

In order to obtain legal determination of the rights of 
the interested parties in and to the trust fund, your trustee 
has caused Petition for said purpose to he prepared and 
filed herein, and he will be called upon to attend and partici¬ 
pate in connection with said proceeding. 

Your trustee estimates that he has already spent in excess 
of 45 hours in the performance of the services outlined 
above, and he is of the opinion that said services rendered 
and to be rendered by him are of the fair and reasonable 
value of at least $650. He has received no prior compensa¬ 
tion for any of the said services rendered since June 17, 
1943. 

Jo. Y. Morgan 


Subscribed and sworn to before me this 18th day of June, 
1949. 


Gertrude Ellis 
Notary Public, D. C. 

61 Washington, D. C. Monday, December 19, 1949 

Excerpts from Deposition of Jo. V. Morgan 
Filed Jan 6 -1950 




88 Q. While you were trustee, did you have quarters 
with that firm ? A. I was a member of the firm when 
I began to be trustee, but in 1937, almost immediately after 
I became trustee, I severed my connection with the firm and 
became connected with the District of Columbia Govern¬ 
ment, first as Special Assistant Corporation Counsel in 
charge of taxation, next as Member Sole of the Board of 
Tax Appeals, from which I resigned in 1943 and have been 
practicing alone ever since that time and have had no con- 
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nection with the firm of Douglas, Obear & Campbell. And 
in 1937, when I left the firm, my name was taken from the 
firm. 

Q. Have you any contract or understanding with that 
firm or the gentlemen who compose that firm with regard to 
the receipt of payments for services made while you were 
there? A. I have no agreement whatsoever in that respect. 
Not the slightest. 

Q. You mean to say you are not entitled to receive any 
part of any payments made by them, any receipts by them, 
whatsoever, for any service performed while you were 
there? A. Not in the slightest. And I can not make that 
too emphatic. The only thing I am entitled to is my 
89 trustee’s commission. Nor am I interested in the fee 
that Mr. Marshall received as my attorney; not in 
the slightest. 

Q. How did Mr. Obear happen to speak to you about 
making no claim against the Neilson Estate? A. I have had 
many discussions with Mr. Obear about this claim. You 
can well understand that when I was notified that there was 
a claim against Mrs. Neilson, which I did not know until she 
had died, I was very much concerned as to how I could 
protect myself when I turned this money over. On one side 
I was most anxious to accommodate the Neilson Estate, 
making the transfer of the money as simple and inexpensive 
as possible. On the other hand, I wanted to protect myself 
so that I wouldn’t have to turn around and pay it twice. 
And when Mr. Obear told me, “Go ahead, we will not make 
any claim,” I then consented to its being paid directly to 
the ancillary receiver. 

Q. To the ancillary receiver? A. Strike that. I mean to 
the primary executor, Mr. Drew in Florida. 

Q. In Florida? A. In Florida. You ought to know that 
if I— 

Q. Well, probably I ought to, but I don’t. A. —that if I 
had any idea about the firm collecting this money, and were 
interested in it, I would not have made it difficult for 
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90 them by having the money paid to Mr. Drew. I 
would have insisted, as I would have a right under 
the law to insist, that it be paid to an ancillary executor or 
administrator in the District of Columbia. 

• •*•*••••• 

99 Q. You have no personal interest of your own in 

100 having it declared the property of the Neilson Es¬ 
tate or of the remaindermen, have you? A. I have 

no interest at all. It doesn’t make any difference to me 
personally whether this property goes to the daughters or 
to Mrs. Neilson’s Estate. But in view of the fact that you 
have stated in open court and that I have been advised by 
some one I do not at the moment recall that the Federal 
government has a claim against Mrs. Neilson’s Estate for 
income taxes and other taxes, I feel that I must combat the 
payment of this money to the girls and see that it goes to 
the Estate, where it belongs, in order to fully protect my¬ 
self. That is the only interest I have in it. If the court 
should ultimately tell me to pay this money to the girls, that 
is to say, the daughters of Mrs. Neilson, instead of her es¬ 
tate, It will not make the slightest difference to me, and I 
will be very glad to do so. 

• **•#*•*#• 

120 Filed Jan 12 1950 

Affidavit of Jo. V. Morgan 

District of Columbia, ss: 

Jo. V. Morgan, being first duly sworn, on oath deposes 
and says that he is a member of the Bar of the District of 
Columbia and is trustee in this proceeding; that some time 
after the death of Mrs. Eula J. Neilson, which occurred in 
January 1949, this affiant was informed by the firm of Doug¬ 
las, Obear & Campbell that said firm had a claim for pro¬ 
fessional services rendered during that decedent’s lifetime. 
Thereafter the affiant corresponded in writing with E. Har¬ 
ris Drew, primary executor of the estate of Eula J. Neilson, 
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and with Reese Alsop, Esquire, attorney in New York, who 
then represented the daughter of Mrs. Neilson and subse¬ 
quently had several conferences with member of the firm of 
Douglas, Obear & Campbell concerning such indebtedness. 
At that time affiant believed that for his protection he 
should insist that the net corpus of the trust fund be paid 
or distributed to an ancillary executor of the estate of Eula 
J. Neilson in the District of Columbia. 

Some time prior to the filing of the petition of instruc¬ 
tions as to the disposition of the trust fund your affiant was 
advised by Hugh H. Obear, senior partner of the firm 
121 of Douglas, Obear & Campbell, and by Jaquelin A. 

Marshall of said firm, that any claim that the firm 
had against the estate of Eula J. Neilson for professional 
services rendered her during her lifetime would be waived 
and that no further attempt would be made to collect any 
sum from her estate; and in subsequent discussions with 
Messrs. Obear and Marshall similar statements were made 
to affiant. Affiant, knowing that he could rely upon such 
statements and knowing of no other claim of any creditor 
in the District of Columbia against the estate of Eula J. 
Neilson, in order to save expense to the estate of Eula J. 
Neilson in the final distribution of the trust fund in his 
hands, consented or interposed no objection to the payment 
of the net corpus of the trust fund to the primary executor 
of Mrs. Neilson in the State of Florida, in the event the 
court determined that the estate of Eula J. Neilson was en¬ 
titled to the trust fund; that if your affiant did not believe, 
as he does believe and know, that no claim will be made by 
the firm of Douglas, Obear & Campbell against the estate 
of Eula J. Neilson he would have insisted that the net cor¬ 
pus of the said fund be paid to an ancillary executor in the 
District of Columbia in the event that the funds were deter¬ 
mined to be payable to her estate. 

Affiant further says that he has no interest, pecuniary or 
otherwise, in the indebtedness of Eula J. Neilson to the firm 
of Douglas, Obear & Campbell, and if any sum had been 


34 


paid upon such indebtedness no part whatever would he 
payable to or paid to this affiant; and affiant further says 
that he has no claim of any kind against the estate of Eula 
J. Neilson and his only interest in this matter is that of dis¬ 
charging his duty as trustee in payment of the funds to the 
proper person or persons entitled thereto as directed by the 
court. 

Jo. V. Morgan- 


Subscribed and sworn before me this 12th day of Janu¬ 
ary, 1950. 


Virginia Perkins 
Notary Public , D. C. 


122 Filed Jan 12 1950 


Affidavit of Hugh H. Obear 

District op Columbia, ss: 

Hugh H. Obear, being first duly sworn, on oath deposes 
and says that he is a member of the Bar of this Honorable 
Court and senior member of the firm of Douglas, Obear & 
Campbell and that he has authority to represent and bind 
the firm in matters of fees and compensation due the firm 
for professionl services performed for clients and the like. 

Affiant further says that at the time of her death in Janu¬ 
ary 1949 Mrs. Eula J. Neilson was indebted to his firm in 
the sum of $1,617.27 for balance due for professional ser¬ 
vices rendered to her covering a period of several years 
before her death, and including an item of $250 represent¬ 
ing a special fee in connection with the trust involved 
herein, payment of which fee the said Eula J. Neilson had 
guaranteed. 

Upon being informed of the death of Mrs. Neilson and the 
appointment of E. Harris Drew as executor of her estate, 
affiant caused said executor to be informed of the indebted¬ 
ness due his firm. He was thereupon advised by the exe¬ 
cutor that there were many creditors who had claims 


against the estate and that claim of his firm was apparently 
barred by the Statute of Limitations. 

123 Although the indebtedness due by Mrs. Neilson 
represented balance due his firm for services per¬ 
formed over a considerable period of time and the indebted¬ 
ness had been repeatedly acknowledged by Mrs. Neilson in 
former years, your affiant, in view of the information fur¬ 
nished him as to the financial condition of the estate, deter¬ 
mined not to prosecute his claim against the estate of the 
said Eula J. Neilson. 

Affiant further says that on several occasions after the 
death of Eula J. Neilson he discussed with Jo. V. Morgan, 
as trustee in this proceeding, the matter of indebtedness of 
the estate of Eula J. Neilson to the firm of Douglas, Obear 
& Campbell, and that in the spring of 1949 and some time 
before said Jo. V. Morgan filed his application in this court 
for determination of the persons entitled to distribution of 
the trust fund (the exact date of which the affiant does not 
recall) the affiant notified said Jo. V. Morgan as trustee 
that the firm of Douglas, Obear & Campbell waived any 
claim against the estate of Eula J. Neilson and would not 
press any claim that the firm had against said estate. 

Your affiant hereby confirms the fact that said firm of 
Douglas, Obear & Campbell has waived any and all claim 
against the estate of Eula J. Neilson, deceased, for payment 
of the balance due to the firm for professional services ren¬ 
dered Mrs. Neilson in her lifetime. 

Hugh H. Obear 

Subscribed and sworn to before me this 12 day of Janu¬ 
ary, 1950. 


Virginia Perkins 
Notary , Public, D. C. 
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Filed Jan 26 1950 

Memorandum 


The law firm of Douglas, O’Bear and Campbell has ex¬ 
pressly -waived any claim it has against the Neilson estate. 
This was done by the affidavit of Hugh H. O’Bear, filed in 
this cause on January 12, 1950, and by the statement of 
Jacqueline A. Marshall, a member of the firm, in open court 
when arguments on the present motion were heard. There 
is, therefore, no inconsistency in the position of Mr. Mor¬ 
gan, as trustee, or Mr. Marshall, as his counsel, in contest¬ 
ing the appeal from the order of this court dated October 
28, 1949. 

The motion to vacate that order is denied and the motion 
for leave to contest the appeal is granted. 

H. A. SCHWEINHAUT 
Judge 


January 26,1950. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 10534. 
No. 10567. 


EMILY A. MOODY, ET AL., Appellants. 

v. 

JO. V. MORGAN, Appellee. 


On Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Counsel for appellee finds it necessary to furnish a sep¬ 
arate Statement of Facts in order to provide a complete and 
accurate account for the court. 

This case was commenced in 1936 by the filing herein of 
a bill of complaint by Eula Jackson Neilson (formerly Eula 
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J. Alsop) for the sale of real estate in the District of Co¬ 
lumbia in which minors had an interest, under Title 21, 
Section 210 and Title 11, Section 301 of the D. C. Code 
(1940). 

The real estate was held under the terms of a deed made 
by Edward H. Alsop, dated December 29, 1924, copy of 
which was attached as an exhibit to the complaint (App. 
5-8) conveying the property to the said Eula J. Alsop, sub¬ 
ject to trusts as follows: Eula J. Alsop to have the right 
to keep the property for her life and to sell the property, 
the net proceeds to be paid over to the trustee designated 
by her among certain trust companies; the trustee to pay 
the net income in instalments to Mrs. Alsop for her life, and 
upon her death the trust to terminate, with the corpus and 
any accumulated income to be paid to her daughters 
Eleanor and Emily in equal shares “ * * * the issue of 
either of them who may have died theretofore leaving issue 
to take the share of her deceased mother equally, and if 
one shall have died leaving no issue surviving said Eula J. 
Alsop, the survivor of said Eleanor and Emily or the issue 
of either of them who may have died leaving issue, to take 
the whole; # * * in default of any such beneficiaries the 
trust fund to go to appointees under the will of Edward 
H. Alsop or in default of appointment to his heirs. 

The real estate was sold under court order in 1936. No 
trust company would accept appointment as trustee to hold 
the proceeds and on April 27, 1936, the appellee Jo. V. 
Morgan was appointed trustee by the court below and the 
proceeds of the sale paid to him. 

Later in 1946, at the request of Mrs. Eula J. Neilson 
(formerly Alsop) the trustee applied the trust funds to¬ 
wards the purchase of real estate located at Boca Raton, 
Florida. Legal title was taken and held by appellee as 
trustee. 

Mrs. Neilson thereafter sued in Florida claiming that she 
had purchased real estate adjacent to the trust property 
and had built upon both properties; that she had purchased 
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all of the rights of her two daughters in the trust property 
and the reversionary interest of Edward H. Alsop, and she 
sought to have the legal title to the trust property conveyed 
to her by the trustee, subject only to an equitable lien of 
$3,000 to represent the value of the trust property. 

Mr. Morgan, named as defendant in said suit, defended 
the same under order of the court below, setting up the 
contingent interest of the children of Emily and Eleanor. 
Thereafter he petitioned the court for authority to settle 
and compromise the Florida action by conveying the legal 
title to Mrs. Neilson in consideration of the delivery to him 
of a single premium life insurance policy upon the life of 
* Eula J. Neilson in the sum of $4,000, in which policy he 
as said trustee was to be named as beneficiary. Mrs. Neil¬ 
son was to pay all court costs and certain attorney’s fees 
(App. 14-18). 

Filed as exhibits to the trustee’s petition were certified 
copies of deeds whereby Eleanor and Emily each sold and 
conveyed their interest in the trust property, which was the 
only asset of the trust to Mrs. Neilson for a stated consid¬ 
eration of $1,500 apiece, and Edward H. Alsop, for a stated 
consideration of $10 and other valuable consideration, sold 
his interest in the trust property to Mrs. Neilson (App. 
18-27). 

Thereafter, under order of this court, dated June 17,1943, 
appellee conveyed his legal title as trustee in said real estate 
in Florida to Mrs. Neilson and received in consideration 
therefor a single premium payment policy of life insurance 
upon her life in the face amount of $4,000 assigned by the 
assured to this trustee, and held by him as the only asset 
in the trust estate except dividends that were paid thereon 
from time to time (App. 9). 

Upon the death of Mrs. Neilson in January 1949 appellee 
as trustee collected on this policy, receiving the reduced 
amount of $3,656.25 due to a misstatement of age by Mrs. 
Neilson to the insurance company (App. 9). 
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Mrs. Neilson’s daughters Eleanor and Emily did in fact 
survive their mother. Notwithstanding their prior deeds 
conveying all of their right, title and interest in the Florida 
real estate, which constituted the only asset in the trust 
estate, they claimed payment of the proceeds of the policy 
to them. 

The trustee filed below his petition and motion for adjudi¬ 
cation by the court of the proper party to receive distribu¬ 
tion of the trust fund (App. 8-11) (Tr. 33-34, No. 10,567) 
and his motion for allowance of compensation and attor¬ 
ney’s fees with attached statements (App. 11; 27-30). Mrs. 
Neilson’s daughters, Edward H. Alsop and E. Harris Drew, 
domiciliary executor of the estate of Mrs. Neilson in Flor¬ 
ida, answered the proceedings, claiming that the daughters 
were entitled to the trust fund. 

The court below, by order dated October 28, 1949, ad¬ 
judged the estate of Eula J. Neilson, deceased, entitled to 
the distribution and awarded compensation and fees as 
claimed, there being no opposition to the amount or value 
of the services rendered (App. 12-13). 

Notice of appeal from the order of October 28,1949, was 
then given by the appellants herein and, after taking the 
deposition of the trustee, they filed below a motion to vacate 
the order of October 28,1949, upon the same grounds urged 
at the hearing on the proceedings to determine the proper 
distributee of the trust fund and upon the further ground 
that the trustee had failed to disclose to the court that his 
attorney had a claim for services against the estate of Mrs. 
Neilson (App. 13). The trustee filed a motion below for 
leave to contest the appeal (Tr. 41-44, No. 10,567), and filed 
the affidavits of the trustee and of Hugh H. Obear, partner 
in the firm of attorneys for the trustee, showing no interest 
on the part of the trustee in any claim of the attorneys 
against the estate of Mrs. Neilson and that in fact such 
claim of the attorneys had been waived before the filing 
of the proceedings for determination of the proper dis¬ 
tributee of the trust funds (App. 32-35). 



5 


After a hearing upon the two motions and the affidavit 
and deposition submitted in connection therewith, the court 
below filed its memorandum (App. 36) and its order deny¬ 
ing motion to vacate the order of October 28, 1949, and 
granting the order authorizing the trustee to contest the 
appeal (Tr. 125, No. 10,567). From this last order the ap¬ 
pellants also appealed and the appeals were thereafter 
consolidated herein. 

SUMMARY OF ARGUMENT. 

No error is disclosed in the order for distribution of the 
trust fund since it directed distribution to the estate of Mrs. 
Neilson who had acquired the beneficial interest in the trust 
fund by purchase from the other cestui que trustents (ap¬ 
pellants). 

The trustee has faithfully performed his duties to make 
distribution in accordance with law. 

ARGUMENT. 

The order for distribution gave proper legal effect to the 
prior conveyances of the appellant beneficiaries. 

The appellants throughout these proceedings have mis¬ 
construed the legal effect of the trust agreement, the estates 
created thereby and the effect of the subsequent transfers 
and compromise agreement. 

By the terms of the original trust deed Mrs. Neilson was 
given a beneficial life estate. Her two daughters received 
the beneficial remainder interest in the property, subject to 
being divested, however, in the event they did not survive 
their mother, in which contingency their issue took the 
property, or in default of issue, the grantor’s (Edward H. 
Alsop’s) testamentary appointees or heirs become the 
owners. 

Mrs. Neilson attempted to purchase or acquire the entire 
trust property in her lifetime after she had bought the sur¬ 
rounding land and built upon both parcels. At that time 
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the sole trust estate consisted of the Boca Raton real estate 
purchased for $ 3,000 (the only other funds held by the trus¬ 
tee consisted of $3.29, representing balance of contribution 
by Mrs. Neilson to defray costs of the trustee’s bond pre¬ 
mium and other administration expenses, since the trust 
property provided no income to meet such expenses (App. 
14-15). Mrs. Neilson purchased the interest of each 
daughter for the stated consideration of $1,500 apiece (App. 
22-27) or a total of $ 3 , 000 , and she purchased whatever re¬ 
versionary interest the grantor had for a stated considera¬ 
tion of $10 (App. 19-22). 

She was unable, however, to purchase the entire beneficial 
interest since the issue, born and unborn, of her daughters 
owned a contingent remainder estate. 

Her suit in Florida was then brought to obtain legal title 
to the trust property. Under the compromise settlement 
approved by the court below, Mrs. Neilson, since she had 
already purchased the beneficial interest of her daughters 
and whatever contingent interest was owned by the trust 
grantor by means of deeds conveying the entire trust prop¬ 
erty, was willing to and did pay for the life insurance policy 
on her life, which was assigned to the trustee in place of 
the real estate and held by him in trust to protect the con¬ 
tingent interest of the issue of the two daughters. 

With the consummation of the settlement agreement the 
trust estate then consisted of the life insurance policy held 
by the trustee in which Mrs. Neilson (or her estate in the 
event of her death) owned the entire beneficial interest, 
save and except the contingent interest of her daughters’ 
issue. 

The construction contended for by the appellants would 
result in Mrs. Neilson having first paid her daughters $3,- 
000, the full purchase price of their remainder interest in 
the trust estate and then paying for a single premium life 
insurance policy in which the daughters and the grantor’s 
appointees and heirs were immediately restored to their 
original interests under the trust deed. Such, manifestly, 
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was not the intention of the parties, nor the effect of their 
conveyances. 

Mrs. Neil son’s daughters did in fact survive her and so 
upon her death the beneficial interest or title to the pro¬ 
ceeds of the policy constituting the trust estate became ab¬ 
solute in Mrs. Neilson’s estate rather than in the issue of 
any deceased daughter. 

The appellee as trustee is duty bound to distribute to the 
present beneficial owner of the trust estate. It is submitted 
that the executor of the estate of Mrs. Neilson, as found by 
the court below, is the proper distributee, and any rights of 
creditors of that estate should not be thwarted by any agree¬ 
ment on the part of the legatees under the will of Mrs. 
Neilson in conjunction with the executor of her estate. In¬ 
deed, there is no evidence before the court of any author¬ 
ity on the part of the executor of Mrs. Neilson’s estate from 
the County Judges Court of Dade County, Florida, the 
court of this appointment to assign or convey the interest 
of the estate in the trust fund to Mrs. Neilson’s daughters 
or to forego or release in any way the estate’s title or in¬ 
terest therein. The record indicates that the reasons why 
the executor of Mrs. Neilson estate is not performing his 
duty to collect all money due her estate is that debts and 
taxes will exhaust the fund, and apparently, he prefers that 
the daughters, rather than the creditors of Mrs. Neilson 
receive the money. 

Performance of His Duties by the Trustee. 

Appellants repeatedly claim that the trustee and Ms 
counsel have contended for the 1 * defeat” of the trust, and 
they claim that because Mrs. Neilson and her estate were 
indebted to counsel for the trustee, such in some manner in¬ 
fluenced or affected the decision below that Mrs. Neilson’s 
estate had acquired ownership of the trust fund, and that 
this court should therefore determine ownersMp to he in 
Mrs. Neilson’s daughters, and that the trustee should for¬ 
feit his compensation. 
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The law and cases cited by appellants would be in point 
were the trustee here making or supporting any adverse 
claim to the trust. On the contrary, he has always upheld 
the trust. He has always acknowledged that he held the 
fund in trust. He is entitled to have the court adjudge 
the proper person entitled to distribution. 

Despite the continued efforts of appellants to develop 
evidence of some improper motive or conduct on the part 
of the trustee, the fact remains that no evidence whatever 
has been introduced to show that the trustee had any per¬ 
sonal claim against the trust or any against any of the 
beneficiaries or their assigns, or that he had any interest 
in the claim for compensation on the part of his counsel 
against the estate of Mrs. Neilson. The court below heard 
the testimony and deposition on this subject and sustained 
the trustee. So far as the matter of the claim of counsel 
against the estate of Mrs. Neilson is pertinent to the issues 
raised in this case, it is a fact as found by the court below 
that counsel for the trustee specifically waived its claim 
against the estate. This waiver, incidentally, was made 
before the proceedings were filed by the trustee for a de¬ 
termination of the proper distributee of the trust fund. If, 
as counsel for appellants suggest, the trustee and his coun¬ 
sel were intent upon collecting the indebtedness due to 
counsel, they would have insisted upon the appointment of 
an ancillary executor of the estate of Mrs. Neilson in this 
jurisdiction to facilitate such collection. On the contrary, 
counsel had in fact waived and relinquished claim against 
Mrs. Neilson’s estate and was willing to distribute to the 
domiciliary executor if ordered by the court. Neither the 
trustee nor counsel had any interest whatsoever in who was 
adjudged the proper beneficiary, save and except that dis¬ 
tribution should be made to the person lawfully entitled 
thereto. 

The argument in appellants’ brief in support of the claim 
that trustee and his counsel are not entitled to compensa¬ 
tion demonstrates the misconception of appellants of the 
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effect of the trust deed and the estates created thereby. 
Appellants argue that if the deeds from Mrs. Neilson’s 
daughters and Mr. Alsop to Mrs. Neilson had the effect 
attributed to them by appellee, they necessarily operated 
as a full and final execution and termination of the trust 
as of the time they were made (Appellant’s Brief, 17); and 
that the trustee has been holding the funds in some other 
capacity than as trustee, and hence not entitled to compen¬ 
sation. This, of course, overlooks completely the contin¬ 
gent estate of the issue of Mrs. Neilson’s daughters. It 
was solely because of these contingent interests that it was 
necessary for the trust to continue in force and for the 
trustee to receive and hold the insurance policy; otherwise, 
Mrs. Neilson would have acquired the entire outstanding 
beneficial interest in the sole trust asset, and she could 
then have compelled the trustee to convey legal title to her 
without purchasing the insurance policy. 

CONCLUSION. 

The orders of the court below of October 28, 1949 and 
February 3, 1950 should be affirmed. 

Respectfully submitted, 


Jaquelin A. Mabshall, 
Attorney for Appellee. 
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Correction. 

The following statement on page 7 of the brief for ap¬ 
pellee is incorrect: 

The record indicates that the reasons why the executor 
of Mrs. Neil son’s estate is not performing his duty to 
collect all money due her estate is that debts and taxes 
will exhaust the fund, and apparently, he prefers that 
the daughters, rather than the creditors of Mrs. Neilson 
receive the money. 

The record contains nothing to support this statement 
A statement like this that an executor is not performing his 
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duty and is trying to cheat creditors, ought not to be seri¬ 
ously made without strong foundation, and at least should 
be supported by reference to places in the record where the 
information is located. The statement not only is not true, 
but assumes that the trust fund belongs to Mrs. Neilson’s 
estate, which is the question to be decided by this Court. 
Any creditor of Mrs. Neilson, who thought he was being 
evaded and cheated by her executor, by his disclaimer of 
ownership of this trust fund, was free to appear in the 
court below and frustrate that purpose, by presenting and 
proving that the trust fund was the property of his debtor; 
but none has done so; this record indicates none; no con¬ 
cealment has been attempted; and the trustee and his coun¬ 
sel have named no such person, other than themselves. The 
truth as to this (which is equally outside the record and the 
issues in this case), is that no claim against the Neilson 
estate will be affected one way or the other no matter what 
the decision of this Court. 

The Proper Distributees Are the Daughters Named by the 
Settlor of the Trust or the Settlor Himself. 

The main question in this case is whether the fund held 
by the trustee is a trust fund subject to the directions 
stated in the trust instrument, especially the direction as to 
final distribution. There is no dispute between the parties 
that the fund is and always has been a trust fund. The 
trustee reiterates the statement that it is. He asserts that 
it was derived from the conveyance of real property which 
he held as the trust estate, and that the fund was the con¬ 
sideration which he had received for a transfer of the trust 
estate. He asserts that he holds it as a trust fund by virtue 
of the trust instrument. 

The difference between the parties is, that the trustee 
contends that he should not make distribution as directed 
in the trust instrument, whereas the. persons named as dis¬ 
tributees contend that he should be compelled to obey that 
direction, and they are joined in that contention by the 
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settlor of the trust as well as by those to whom the trustee 
desires to make distribution. 

The sole basis for the contention of the trustee is that the 
daughters of the settlor, to whom he directed the trustee to 
make final distribution, have made deeds to their mother of 
their “interest” in a specific piece of real property which 
at the time happened to represent the corpus of the trust 
estate. In respect of that piece of land the trustee held 
the entire fee simple legal estate, in his capacity as trustee. 
The daughters held no estate in or in respect of that land. 
The fallacy of the contention of the trustee, and of the de¬ 
cision of the court below, is the failure to see and to make a 
distinction between the tangible piece of land and the right 
of the daughters to have the trustee honor and obey the 
directions which he accepted, to hand over to them at the 
end whatever he should then have as the corpus of the 
trust. The distinction is important in this case, and is 
illustrated by the successive changes which have occurred 
in the tangible form of the trust property: first it was a 
piece of land in Washington, D. C.; then it changed to 
money; then it changed again to a piece of land in Florida; 
■then it changed into an insurance policy; and finally it 
changed into the money now held by the trustee. 

The deeds of the daughters to the land in Florida made 
no reference to transferring their rights to what the trus¬ 
tee had received from Mr. Neilson as the consideration for 
his trustee’s title. Those deeds were merely quitclaim 
deeds, probably to make assurance doubly sure that Mrs. 
Neilson received every possible vestige of title to the land. 

The trustee does not explain by what mysterious process 
the consideration received by him from Mrs. Neilson for 
the land in Florida, has turned out at this day to still belong 
to her. The supposed continued or resumed ownership by 
Mrs. Neilson of that which she gave as the consideration 
for the land, certainly is not the result of any conventional 
or known principle of law or equity. Appellee has stated 
no such principle. The effect of the contention by the trus- 
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tee is that long ago he made a gift of the land and of his 
trnst title in it to Mrs. Neilson. 

If, however, the trustee is right, that the daughters have 
eliminated themselves, then the trust has failed to that 
extent. In that event, according to law, it reverts to the 
settlor (not to Mrs. Neilson), or, as the settlor directed in 
the trust instrument, it should “vest in and be paid over 
to such person or persons and in such shares as said Ed¬ 
ward H. Alsop may, by his last will and testament, appoint, 
and in default of such appointment, then to such persons 
then living as would have been the heirs of his real estate 
. .(Appendix, p. 7.) 

The evidence in this case is conclusive that Mr. Alsop has 
not by any act on his part parted with his reversionary 
right. ? Indeed, the statement in his deed quoted on page 9 
• bf the appellants main brief conclusively negatives any such 
action. 

The rightful distributees of the trust fund are, therefore, 
either the daughters of Mr. Alsop, or Mr. Alsop himself, 
in reversion. In no event, should distribution he made to 
the estate of Mrs. Neilson. 


Bxjssell Hardy, 

Attorney for Appellants. 













